IN THE UNITED STATES DI3TRICT COURT
FOR THE EASTERN DISTEICT OF PENNSYLVANIA

IN RE: DIET DRUGS (PHENTERMINE/
FENFLURAMINE/DEXFENFLURAMINE) : MDL DOCEET NO. 1203
PRODUCTS LIARILITY LITIGATIOCN

THIS DOCUMENT RELATES TO:

ALL ATTIONS

PRETRIAL ORDER NO. ‘az 2a 3

{PROCEDURE FOR AWARD OF COUNSEL FEES
& REIMBURSEMENT OF LITIGATION EXPENSES)

AND NOW, TO WIT, <his /f<fth day of June, 2001, in order to
provide for the orderly and efficient presentation and
determinaticn of regquests for the award of attorneys’ fees and
reimburssment oI litligation expenses from: (1) the MDL 1203 Fees
and Costs Account established and maintained pursuant to Pretrial
Crders Nos. 467 and 517 and (2} from the funds ava:lable for an
award of counsel fees and reimbursement of litigation expenses
pursuant to the Nationwide Class Action 3ettlement Agreement with
American Home Products Corporaticn (the “Settlement Agreement”),
which was approved by this court in Pretrial Order No. 1415
{ccllectively the “Diet Drug Common Benefit Fee Sources”), IT IS
QORDERED that:

1. No later than August 30, 2001, the auditor appointed
by the court, Alan B. Winikur, CPA (the “aduditor”), shall complete
his audit of the professicnal time and expenses reported by counsel
as being eligible for payment cr reimbursement from the Diet Drug

Common EBenefit Fee Sources through June 33, 2001, in accordance



with the applicable orders c¢f this court including Pretrial Orders
Nos. le, 467, 517, 11¢é4, 1415, 1434, 1793 and 1892 (thz “Relevant
Z. No later than September 28, 2001, the Auditor shall
file with the court a report setting forth the results of the audit
cescribed 1n paragraph 1 ©f this Order. Fer each law firm,
attorney or other person who submitted time and expense records
pursuant to the Relevant Fee Orders (each an “Applicant”), the
Zuditor’s report shall set forth the professional time which the
Auditor believes o be eligible for compensation and/or
reimbursement and the amount of any submitted time or expense which
the Auditcr believes should be disallewed along with the reasons
for the proposed disallowance.

3. In conducting his audits, the Auditeor shall disallow
each of the following:

A, Any submissicon or report of professicnal time
and expense in which the hours of service wares
not preoperly coded in accordance with Pretrial
Ordexr No. 16;

B. Any item of expense for which proper receipts
or other prooft of payment nas not been
submitted;

c. Any 1tem of time or expens2 which was incurred
in connection with the litigation of any

individwual case or group of individual cases
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inveolving a person or perscns who used the
diet drugs Pondimin or Redux (each a "“Diet
Drug Recipient”), unless counsal Was
authorized by either the Co-Chairs of the
Plain-iffs’ Management Committee [“FPMC”) or ths
Co-Chairs of the Discovery Committee in MDL
1202 to perform such work primarily for the
commen benefit of the litigants in MDL 1203
znd the state litigation with which it is
coordinated pursuant to the terms of Pretrial
Orders Nos. 467 and 517;

Any submission or report of preofessional time
which coes not provide a cumulative lcadstar
figure for the Applicant on a guarterly basis;
Any submission or report of professicnal time
which does not provide hourly rates and/ozx
descriptions of the professional status (i.e.,
Fartner, assoclate, paralegal, law clerk) of
each person whose professional time is tne
subject of the submission or report;

Any supmission or report of professional time
which does not provide cumulativz totals for
the reimbursable expenses claimed by the

Applicant on a quarterly basis;



Any submission which 1s not based on tire
wnlich was contemporaneously recorded 1in the
books and records of the Applicant at the time
the professional services were rendered;

Any 1item cf expense whica does not me=sl the
requirements of Pretrial Order No. 16, 9 E;
Any 1zem of time or experse which 15 neot
describea in sufficient detail to determine
the nature and purpocss o0f the service or
expense involved ({entries such as “research”,
“telephone call to PMC”, “conference with JB”,
without further description, are to be
disallowed);

Any item of professional time which was
expended to “review” pleadings, correspondence
and similar items unless such “review time”
was directly related to and reasonably
necessary for the performance of other
compensabkle services;

Any submission of professicnal time in which
the amount of “review” time 1s excessive as a
whole when Jjudged in reference to the rocle
which the Applicant had in the liitigation of
the Class Actions certified by this Court in

Pretrial Qrders Nos. 865 and 1415, in the



litigatien of any state cour:t ¢lass agction
which substantially Dbenefitted the class
certified in Prezrial Order No. 1415, or in
performing common benefit functions on behalf
of the Diet Drug Recipients who were subjsct
to consvlidated pretrial proceedings in MDL
1203 and the state court litigation with which
1t was coordinated pursuant to Pretrial Orders
Nog. 467 and 3517;

Any submission of time and expense whicn 1is
grossly excessive on its [ace, when considered
as a whole in light c¢f the recle which the
Applicant had in the litigation of the Class
Actiecns certified by this Court in Pretrial
Orders Nos. 865 and 1415, in the litigation of
any state court class action which
substantially benefitted the class certified
in Pretrial Order No. 1413, or in performing
common benefit functions on behalf of the Diet
Drug Recipients who were subliect to
consclidated pretrial proceedings in MDL 1203
and the state court litigation with which it
was coordinated pursuant to Pretrial Orvders

Nos. 467 and 517:



Eny item of tinme and expense for "monitoring”
or review of The Settlement Agrszement <r any
proccedings involwving tne approval of the
Settlement Agreement unless such time was
authorized or expended by Class Counsel;
Except For time which was performed pursuant
to duties specifically imposed incident to the
Court’s appointment of liaison counsel for
the Diet Drug Recipients who objected to the
Settlement Agreement, any submission of time
and expense for services perliormed on behalf
of Diet Drug Recipients who obijected —o the
Class Action Settiement, all such ohiections
having Dbeen withdrawn with prejudice and
without effectuating any changes in the terms
of the Settlement Agreement;

Any item of time or expense which was not
reasonable, necessary, and part of a bona fide
effort in state or federal litigation which
actually advanced the interests ¢f the classes
certified 1n Pretrial Orders Nos. 865 & 1415,
and the common interests of the Diet 0Drug
Reclipisnts who were plaintiffs in the acticns
subject to consolidated pretrial proceedings

in MDL 1203 and any state court proceedings



with which it was coordinated pursuant to
Pretrial Orders Nos. 467 and 517.

4. Prior to disallowing any Ztem or submission of time

and expense, the Auditor shall afford the affected Applicant at
least ten days’ notice of the proposed disallowance and an
cpportunity to cure the deficiency which would otherwise result in
the disallowance.
5. The Auditeor may use standard accounting procedures,
including sampling, to examine the time and expense which 1is
subiect to his raview. In the event that the Auditor determines
after review of a sufficient sample cf the time and expense records
of an Applicant that there are a material number ©f 1tems which
should be disallowed pursuant to the terms of this crder or any
other Relewvant Fee Order, and if such deficiencies remain uncured
after affording the Applicant an opportunity to do so pursuant to
the terms of paragraph 4 of this Order, then the entire submission
of the Applaicant shall be disallowed by the Auditor,

6. No later than October 153, 2001, each Applicant shall
submit to Arnold Levin as Plaintiffs’ Liaison Counsel in MDL 1203
(“Plaintif<s’ Liaison Counsel”), a “Fee Presentation” in the form
of a sworn affidavit pased on perscnal knowledge, which shall
include the feollowing information:

A, A narrative statement detailing and describing

with particularity the professicnal services

performed and the contribution provided by the



Applicant for the ©Dbenefit of ths classes
cortified in Pretrial Orders HNos. 865 and
1415, any class of Dist Drug Recipients
subject to class certification procesacings in
any state court litigation, or for the
“common” benefit” of plaintiffs who were
subject to consolidated pretrial proceedings
in MDL 1203 and the state litigation with
which it was coordinated under the terms ol
Pretrial Orders Nos. 467 and 517. This
narrative statement shall not exceed one page
for each 500 hcurs cf attorney time which is
eligible for compensation under the terms of
this order.

A Dbilographical sketch for =sach attorney
seeking an award of fees and reimbursement of
expenses, setting forth the qualificaticons of
the attorney and his or her law firm. This
description shall not exceed one page for each
such attorney.

A list of the current and historical hecurly
Pilling rates for each attorney anc
paraprcfessional whose professional time 1is
the subject of the fee Presentation, from the

inception of this litigation to the present.



R sumnary of the prolessional time for which
compensation or reimbursement 1s claimed,
stated separately by year and by attornsay
and/or paralegal, and a summary of e¢xpenses
for which reimbursement 1s claimed, stated
separately by quarter for each vyear and
expense category.

Verified copies of 2ll pertinent time records
which were mantained contempcocraneously oy the
hpplicant througheout this litigation and
reported in accordance with fthe Relevant Fee
Orders. These records should set forth the
date the service was performed, describe the
service in reasonable detail, and state the
time expended in performing the service.
CCOUNSEL SHALL NOT INCLUDE IN THEIR FEE
PRESENTATION ANY PROFESSIONAL TIME WHICH WAS
EITHER DISALLOWED OR 3SUBJECT TO DISALLOWANCE
BY THE AUDITCR PORSUANT PARAGRAPH 3 OF THIS
ORDER.

L descripticn of each item of expense for
which reimbursement 1s c¢laimed, the date it
was expended, the person or entity to whom
that amount was pald and a certification that

the amount has not been reimburssd by any



inaivaidual client, group of individual clients
or any other person or entity.

H. A description of any arrangement cr agreement
under which the Applicant 1is obligated or
expects Lo pay any portion of any fez awarded
by the Tcurt from any of the Diet Drug Common
sdenefitt Fee Sources to any ether person;

I. A description of any arrangement or agreement
under which the Applicant 1s entitled or
expects to receive any portieon o¢f any fee
awarded by the Court to persons other than the
Epplicant;

J. For all members of the PMC, a description of
any arrangement or agreement under which the
PMC member has received or expects to recesive
payment fcr services provided in the course of
any Diet Drug litigation except to the extent
that such arrangements or agreements involve
payment of fees and reimbursement of costs to
PMC members by individual 2iet Drug Recipients
wno are clients of the PMC members and their
respective law firms.

7. Where the Applicant seeks an award of fees ox
reimbursement oI expenses ZIfor time and expense which may be

allowable under the provisions of paragraph 2(C) of this order in
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connection with the representaticn of 1ndividual Diet Drug
Recipients cr groups oI individual Diet Drug Recipients, the Fee
resentation shkall contain a statement itemizing the gross
recovaries by all individual Diet Drug Recipients in which the
Rpplicant had a direct or indirect fee interest, through contingent
fee <contract, referral arrangement, fee sharing agreement or
otherwise, the total amount of attorneys’ fees rececived by the
Bpplicant in c¢onnection with such recoveries, and a detailed
Lttemization of all expenses 1ncurred by and relmburszed to the
Applicant in connection witn the representation of such individueal
Dier Drug Recipients.

B . The Fee Presentations should ke delivered via
certified mail, return receipt reguested, addressed to Arnold
Levin, Plaintiffs’ Liaiscn Counsel, MDL 1203, 510 Walnut Strest,
Sulte 900, Philadelphia, PA 1910¢

9. Where the request for fees relates to the services
of more than one attorney emploved by or associated with any law
firm, only one Fee Presentation should be submitted to Plaintiffs’
Liaison counsel in support of the reguest.

10. No later than November 15, 2001, Plaintiffs’ Liaison
Counse! shall compile all of the Fee Presentations which wesre
timely submitted to him and which comply with the terms of this
srder Lnto a singls indexed pleading and shall fi1le that
compilation of Fee Presentations with the court. At the same time,

Plainti1ffs’ Liaison Counsel shall submit te the court a generic,

11



consolidated, joint petition {the “Joint Petition”) for an awa~d ol
attorneys’ fees and relimbursement of sxpenses. The Joint Petition
shall encompass all timely Fee Presentations which conform with
this order. The inc.usicon of a Fee Presentation 1n the Joint
Fetition is a matter of administrative convenience for the cour:
and will ne. have any substatitive significance in any ruling by the
court as to the amocunt of [ees Lo be awarded and reimbursement o
ke a_lowed from tne Diet Drug Common Benefit Fee Sources, sither in
the aggregate or as to ary attorney, law firm or other person.
11. To the extent that an Applicant wants to recsive an
award of attorneys’ fees cor reimbursement of expenses based on time
or expense which is not presented in the Joint Petiticn and which
nas not already been presented to the Court in the petitions
required tc be filed under Pretrial Order No. 1892, such Applicants
may present their regquest to the Court by way of a separate
petitior. Such separate petitions shall be accompanied with a Fee
Presentation wnich conferms with all of the provisions of
Paragraphs © & 7 ¢f this order except subparagraph €(F), shall be
delivered via certified mail, return receipt requested, addressed
to Arnold Levin, Plaintiffs’ Liaison Counsel, MDL 1203, 510 Walnut
Street, Suite 500, Philadelphia, PA 18106 no later than November
21, 2001, and shall not exceed twenty {(20) pages of text in 12
point font with one 1nch margins, exclusive of exhibaits, any
supporting Fee Presentation and other supporting materials, No

later than November 29, 2001 PFlaintiffs’ Liaison Counsel shall
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compile a’l of the separate petitions and supporting Fee
Presentations which were timely submitted tc him pursuant to this
paragraph inlo a single indexed pleading and shall file that
compilation of separate petitions witn ths court.

12. To the sxtent that any person wishes to file a
memorandum c¢f law in ovpesition to any petition for the awara of
attorneys’ fees and costs from any of the Diet Drug Common Benefit
Fee Sources, such memeranda shall be filed no later than December
21, 2001, and shall not exceed twenty (20} pages ol text in 12
point font with one inch margins, exclusive of exhibils and
supporting material.

13. No deadline provided in this order or in the
Relevant Fee Orders shall be extended except for good cause shown.

14. Any atrorney, law firm or other person who does not
timely submit their professional time and expenses for audit
pursuant to the Relevant Fee Orders shall not be eligible to
receive an award of atrorneys’ fees and reimbursement of litigation
expenses from any of the Diet Drug Commen Benefit Fee Sources,
except by leave cof court upon a showing of good cause.

15. Any intenticnal violation cf the terms of this crder
15 grounds for the court to deny a request for payment of counsel
fees or reimpursement o litigation expenses in whole or in part as
well as for sucn other sanctions and penalties as may be

appropriate under the law.
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6. A hearing on all petitions for an award of
attorneys’ fees and reimbursement of costs shall be scheduled by
subsequant order of the ccurt.

SO CRDERED.

Louis C. Bechtle, J.
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